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HOUSE BI LL 2936

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By Representatives Sullivan, Wallace, Blake, O Brien, Wod, Lovick,
Sant os, Rockefeller and Kenney

Read first tinme 01/23/2004. Referred to Committee on Children &
Fam |y Servi ces.

AN ACT Relating to crimnal history checks for persons having
supervised and wunsupervised contact wth mnors, developnentally
di sabl ed persons, or vulnerable adults; anmending RCW 43.43.830,
43. 43. 834, and 43.43.838; and addi ng new sections to chapter 43.43 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW43.43.830 and 2003 ¢ 105 s 5 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout RCW 43.43.830 through 43.43.840, and
sections 2 and 5 of this act.

(1) "Applicant" neans:

(a) Any prospective enployee who will or may have unsupervised
access to children under sixteen years of age or developnentally
di sabl ed persons or vul nerable adults during the course of his or her
enpl oynent or involvenent with the business or organization;

(b) Any prospective volunteer who wll have regularly schedul ed
unsupervised access to children under sixteen years of age,
devel opnental ly disabled persons, or vulnerable adults during the
course of his or her enploynment or involvenent wth the business or
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(c) Any prospective adoptive parent, as defined in RCW 26. 33. 020;

or

(d) Any prospective custodian in a nonparental custody proceeding
under chapter 26.10 RCW

(2) "Business or organization" neans a business or organization
licensed in this state, any nonprofit entity, any agency of the state,
or other governnental entity, t hat educat es, trains, treats
supervi ses, houses, or provides recreation to devel opnental ly di sabl ed
persons, vulnerable adults, or children under sixteen years of age
including but not I|imted to public housing authorities, school
districts, and educational service districts.

(3) "Civil adjudication" nmeans a specific court finding of sexual
abuse or exploitation or physical abuse in a dependency action under
RCW 13.34.040 or in a donestic relations action under Title 26 RCW In
the case of vulnerable adults, civil adjudication neans a specific
court finding of abuse or financial exploitation in a protection
proceedi ng under chapter 74.34 RCW It does not include adm nistrative
proceedi ngs. The term"civil adjudication” is further limted to court
findings that identify as the perpetrator of the abuse a naned
i ndividual, over the age of eighteen years, who was a party to the
dependency or dissolution proceeding or was a respondent in a
protection proceeding in which the finding was nade and who cont ested
the allegation of abuse or exploitation.

(4) "Conviction record" neans "conviction record" information as
defined in RCW 10.97.030(3) relating to a crinme against children or
ot her persons commtted by either an adult or a juvenile. |t does not
include a conviction for an offense that has been the subject of an
expungenent, pardon, annul nment, certificate of rehabilitation, or other
equi val ent procedure based on a finding of the rehabilitation of the
person convicted, or a conviction that has been the subject of a
pardon, annul nent, or other equival ent procedure based on a finding of
i nnocence. It does include convictions for offenses for which the
def endant received a deferred or suspended sentence, unless the record
has been expunged according to | aw.
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(5 "Crine against children or other persons” neans a conviction of
any of the follow ng offenses: Aggravated nurder; first or second
degree nurder; first or second degree kidnaping; first, second, or
third degree assault; first, second, or third degree assault of a
child; first, second, or third degree rape; first, second, or third
degree rape of a child; first or second degree robbery; first degree
arson; first degree burglary; first or second degree mansl aughter;
first or second degree extortion; indecent liberties; incest; vehicular
hom cide; first degree pronoting prostitution; conmunication wth a
m nor; unlawful inprisonnent; sinple assault; sexual exploitation of
mnors; first or second degree crimnal mstreatnent; endangernent with
a controlled substance; child abuse or neglect as defined in RCW
26.44.020; first or second degree custodial interference; first or
second degree custodi al sexual m sconduct; nalicious harassnent; first,
second, or third degree child nolestation; first or second degree
sexual m sconduct with a mnor; patronizing a juvenile prostitute;
child abandonnent; pronoting pornography; selling or distributing
erotic material to a mnor; custodial assault; violation of child abuse
restraining order; child buying or selling; prostitution; felony
i ndecent exposure; crimnal abandonnent; or any of these crines as they
may be renanmed in the future.

(6) "Crinmes relating to drugs" neans a conviction of a crine to
manuf acture, delivery, or possession with intent to manufacture or
deliver a controll ed substance.

(7) "Crinmes relating to financial exploitation” nmeans a conviction
for first, second, or third degree extortion; first, second, or third
degree theft; first or second degree robbery; forgery; or any of these
crimes as they may be renaned in the future.

(8) "Disciplinary board final decision”" nmeans any final decision
issued by a disciplining authority under chapter 18.130 RCW or the
secretary of the departnent of health for the foll ow ng busi nesses or
pr of essi ons:

(a) Chiropractic;

(b) Dentistry;

(c) Dental hygiene;

(d) Massage;

(e) Mdw fery;

(f) Naturopat hy;
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(g) Osteopathic nedicine and surgery;

(h) Physical therapy;

(1) Physicians;

(j) Practical nursing;

(k) Registered nursing; and

(1) Psychol ogy.

"Disciplinary board final decision,"” for real estate brokers and
sal espersons, neans any final decision issued by the director of the
departnent of licensing for real estate brokers and sal espersons.

(9) "Unsupervised" neans not in the presence of:

(a) Another enployee or volunteer from the sane business or
organi zati on as the applicant; or

(b) Any relative or guardian of any of the <children or
devel opnental |y disabled persons or vulnerable adults to which the
applicant has access during the course of his or her enploynent or
i nvol venent with the business or organi zati on.

(10) "WVulnerable adult" mnmeans "vulnerable adult" as defined in
chapter 74.34 RCW except that for the purposes of requesting and
recei ving background checks pursuant to RCW 43.43.832, it shall also
i nclude adults of any age who |ack the functional, nental, or physical
ability to care for thensel ves.

(11) "Financial exploitation” neans the illegal or inproper use of
a vulnerable adult or that adult's resources for another person's
profit or advantage.

(12) "Agency" neans any person, firm partnership, association
corporation, or facility which receives, provides services to, houses
or otherw se cares for vulnerable adults.

NEW SECTION. Sec. 2. A new section is added to chapter 43.43 RCW
to read as foll ows:

(1) A business or organization shall investigate the conviction
records of any person acting on behalf of, or serving, the business or
organi zation who wll, or may have, supervised or unsupervi sed access

to a child, devel opnentally disabled person, or vul nerable adult.

(a) "Person acting on behalf of, or serving, the business or
or gani zati on" incl udes:

(i) Current enployees of the business or organization;
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(i1) Applicants seeking or being considered for any position with
t he busi ness or organi zation; and

(ti1) Any service provider, contractor, student intern, vol unteer,
or other individual acting on behalf of, or serving, the business or
or gani zati on.

(b) The investigation shall consist of a crimnal background check
as allowed through the Washington state crimnal records privacy act
under RCW 10. 97. 050, the Washington state patrol crim nal
identification system under RCW 43.43.832 through 43.43.834, or the
federal bureau of investigation. The background check may include a
fingerprint check wusing a conplete Wshington state crimna
identification fingerprint card. |[If the applicant or service provider
has had a background check within the previous two years, the business
or organi zati on nmay wai ve the requirenent.

(c) When necessary, applicants may be enployed or engaged on a
condi tional basis pending conpletion of the background check.

(2) If the crimnal background check indicates the enployee or
applicant has been convicted of any crinmes against children or other
persons, crinmes relating to drugs, or crinmes relating to financial
exploitation, and the business or organization elects to accept or
retain the enployee or volunteer in a position in which that person
wi || have supervised or unsupervised access to a child, developnentally
di sabl ed person, or vulnerable adult, the business or organization
shall notify the parent or guardian of each child, developnentally
di sabl ed person, or vulnerable adult for whom it provides services.
All notifications shall be nmade in witing and shall be made on or
before the date the child, developnentally disabled person, or
vul nerabl e adult conmmences participation in services provided by the
organi zation or entity, or in the case of continuing enployees or
volunteers, within two weeks of the date the business or organization
receives the conviction information.

Sec. 3. RCWA43.43.834 and 1999 ¢ 21 s 2 are each anmended to read
as follows:

(1) A business or organization shall not nmake an inquiry to the
Washi ngton state patrol under RCW43.43.832, section 2 of this act, or
an equivalent inquiry to a federal |aw enforcenent agency unless the
busi ness or organization has notified the current enployee, person

p. 5 HB 2936



© 00 N O Ul WDN P

W W W W W W WwWwwWwWwMNDNDNDMDDNMNDNMDDNMNDNMDNMNMNMNMDNPEPRPPRPEPRPRPRPPRPEPRPRERPPRPRE
0O N O A W NPEFP O OOWwuNO O P WNEPEOOOWOOLwWNO O~ owDdNDEe. o

acting on behalf of the business or organization, or applicant who has
been offered a position as an enployee or volunteer((+)) that an
i nquiry may be nmade.

(2) A business or organization shall require each current enployee,
person acting on behalf of the business or organization, or applicant
to disclose to the business or organization whether the current
enpl oyee, person acting on behalf of the business or organization, or
appl i cant has been:

(a) Convicted of any crinme against children or other persons;

(b) Convicted of crines relating to financial exploitation if the
victimwas a vul nerabl e adult;

(c) Convicted of crinmes related to drugs as defined in RCW
43. 43. 830;

(d) Found in any dependency action under RCW 13.34.040 to have
sexual ly assaulted or exploited any mnor or to have physically abused

any m nor;

(e) Found by a court in a donestic relations proceeding under Title
26 RCW to have sexually abused or exploited any mnor or to have
physi cal | y abused any m nor;

(f) Found in any disciplinary board final decision to have sexually
or physically abused or exploited any m nor or devel opnentally disabl ed
person or to have abused or financially exploited any vul nerabl e adult;
or

(g) Found by a court in a protection proceedi ng under chapter 74.34
RCW to have abused or financially exploited a vul nerable adult.

The di scl osure shall be made in witing and signed by the current
enpl oyee, person acting on behalf of the business or organization, or
applicant and sworn under penalty of perjury. The di scl osure sheet
shall specify all crinmes against children or other persons and all
crimes relating to financial exploitation as defined in RCW43. 43. 830
in which the victimwas a vul nerable adult.

(3) The business or organi zati on shall pay such reasonable fee for
the records check as the state patrol nay require under RCW 43. 43. 838.

(4) The business or organi zation shall notify the current enpl oyee,
person acting on behalf of the business or organization, or applicant
of the state patrol's response within ten days after receipt by the
busi ness or organization. The enpl oyer shall provide a copy of the
response to the current enployee, person acting on behalf of the
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busi ness or organi zation, or applicant and shall notify the current
enpl oyee, person acting on behalf of the business or organization, or
applicant of such availability.

(5) The business or organization shall wuse this record only in
making the initial enploynment ((e+)), engagenent, or retention
deci si on. Further dissem nation or use of the record is prohibited,
except as provided in RCW 28A 320. 155. A business or organization
violating this subsection is subject to a civil action for damages.

(6) An insurance conpany shall not require a business or
organi zation to request background information on any enpl oyee before
i ssuing a policy of insurance.

(7) The business and organization shall be imune from civil
liability for failure to request background information on an appli cant
unless the failure to do so constitutes gross negligence.

Sec. 4. RCW43.43.838 and 1995 ¢ 29 s 1 are each anmended to read
as follows:

(1) After January 1, 1988, and notw t hstandi ng any provision of RCW
43.43.700 through 43.43.810 to the contrary, the state patrol shal
furnish a transcript of the conviction record, disciplinary board fina
decision and any subsequent <crimnal charges associated with the
conduct that is the subject of the disciplinary board final decision,
or civil adjudication record pertaining to any person for whom the
state patrol or the federal bureau of investigation has a record upon
the witten request of:

(a) The subject of the inquiry;

(b) Any business or organization for the purpose of conducting
eval uati ons under RCW 43.43.832 or section 2 of this act;

(c) The departnent of social and health services;

(d) Any |law enforcenent agency, prosecuting authority, or the
office of the attorney general; or

(e) The departnment of social and health services for the purpose of
meeting responsibilities set forth in chapter 74.15, 18.51, 18.20, or
72.23 RCW or any later-enacted statute which purpose is to regulate or
license a facility which handl es vul nerable adults. However, access to
conviction records pursuant to this subsection (1)(e) does not Iimt or
restrict the ability of the departnent to obtain additional information
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regardi ng conviction records and pending charges as set forth in RCW
74.15.030(2) (b).

After processing the request, | f the conviction record,
di sciplinary board final decision and any subsequent crim nal charges
associated with the conduct that is the subject of the disciplinary
board final decision, or adjudication record shows no evidence of a
crime against children or other persons or, in the case of vul nerable
adults, no evidence of crimes relating to financial exploitation in
which the victim was a vulnerable adult, an identification declaring
the showing of no evidence shall be issued to the business or
organi zation by the state patrol and shall be issued within fourteen
wor ki ng days of the request. The business or organization shall
provide a copy of the identification declaring the showng of no
evidence to the applicant. Possession of such identification shall
satisfy future record check requirenents for the applicant for a two-
year period unless the prospective enployee is any current school
district enployee who has applied for a position in another school
district.

(2) The state patrol shall by rule establish fees for dissem nating
records under this section to recipients identified in subsection
(1)(a) and (b) of this section. The state patrol shall also by rule
establish fees for dissemnating records in the custody of the nationa
crime information center. The revenue from the fees shall cover, as
nearly as practicable, the direct and indirect costs to the state
patrol of dissem nating the records: PROVI DED, That no fee shall be
charged to a nonprofit organization for the records check: PROVI DED
FURTHER, That in the case of record checks using fingerprints requested
by school districts and educational service districts, the state patrol
shall charge only for the increnental costs associated wth checking
fingerprints in addition to nanme and date of birth. Record checks
requested by school districts and educational service districts using
only nane and date of birth shall continue to be provided free of
char ge.

(3) No enployee of the state, enployee of a business or
organi zation, or the business or organization is liable for defamation,
i nvasi on of privacy, negligence, or any other claimin connection with
any |awful dissem nation of information under RCW 43.43.830 through
43.43. 840 or 43.43.760.
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(4) Before July 26, 1987, the state patrol shall adopt rules and
fornms to inplenent this section and to provide for security and privacy
of information dissem nated under this section, giving first priority
to the crimnal justice requirenments of this chapter. The rules may
i nclude requirenents for users, audits of users, and other procedures
to prevent use of civil adjudication record information or crimna
hi story record information inconsistent with this chapter.

(5) Nothing in RCW43.43.830 through 43.43.840 shall authorize an
enployer to make an inquiry not specifically authorized by this
chapter, or be construed to affect the policy of the state declared in
chapter 9.96A RCW

NEW SECTION. Sec. 5. A new section is added to chapter 43.43 RCW
to read as foll ows:

The Washi ngton state conmm ssion on national and comunity service
shal | adopt, and nmake avail able through its web site, reconmmended best
practices for businesses and organi zations to foll ow when one or nore
vol unteers of the business or organization have unsupervi sed access to
one or nore children, devel opnentally disabled persons, or vul nerable
adults. The recommended best practices shall focus on, but shall not
be limted to, ensuring the safety of <children, developnentally
di sabl ed persons, and vul nerable adults, best nethods of screening and
supervising volunteers, how to obtain crimnal records checks, and
recordkeeping regarding the reports. The recommended best practices
shal | be adopted not later than six nonths after the effective date of
this act.

~-- END ---
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